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Husband and Wife — Right to Disposition op Dead Bodies — Erection of 
Monuments. — Complainants were brothers and sisters of M., deceased. 
Defendants were the widow, who was also administratrix, and the father-in- 
law of the deceased. The widow had erected a monument over the grave of 
M., and inscribed thereon the names of M. and of her parents. Complain- 
ants contend that they, being distributees of M., have contributed to the 
cost of this monument, and pray that the widow be restrained from keeping 
the names of her parents on the monument. In a proceeding that she may 
be ordered and decreed to remove said names from the said monument, held, 
that in general the primary right to control the burial of a husband is in the 
widow in preference to the next of kin; the husband being entitled to the 
same rights with reference to the body of his dead wife. McGann et al. v. 
McGann et al. (1907), — R. I. — , 66 Atl. Rep. 52. 

Such has been the great weight of modern decisions where the relations 
subsisting between husband and wife have been of a normal character. 
McEntee v. Bonacum, 66 Neb. 651, 60 L. R. A. 440; Foley v. Phelps, 1 App. 
Div. (N. Y.) 551 ; Hackett v. Hackett, 18 R. I. 155, 26 Atl. Rep. 42, 19 L. R. 
A. 558; Pettigrew v. Pettigrew, 207 Pa. St. 313, 64 L. R. A. 179; Neighbors 
etc. v. Neighbors etc., 23 Ky. Law Rep. 1433, 65 S. W. Rep. 607. But where 
these domestic relations were absent, as where the husband and wife lived 
apart, the courts have held that this right belongs to the next of kin of the 
deceased. Fox v. Gordon, 16 Phila. (Pa.) 185; Larson v. Chase, 47 Minn. 
307, 50 N. W. Rep. 238, 28 Am. St. Rep. 370, 14 L. R. A. 85; Kitchen v. 
Wilkinson, 26 Pa. Super. Ct. 75. The older cases have held that in the 
absence of any testamentary disposition, the right to bury a corpse belongs 
exclusively to the next of kin of the deceased. Garvey v. McCue, 3 Redf. 
Sur. (N. Y.) 313; Wynkoop v. Wynkoop, 42 Pa. St. 293; Bogert v. City of 
Indianapolis, 13 Ind. 134; Renihan et al. v. Wright et al., 125 Ind. 536, 25 
N. E. Rep. 822, 21 Am. St. Rep. 249, 9 L. R. A. 514. The widow, as admin- 
istratrix, must have the right to erect such a monument as she chooses, pro- 
viding, however, she does not go beyond a reasonable expenditure. Thomp- 
son v. Deeds, 93 Iowa 228, 61 N. W. Rep. 842, 35 L. R. A. 56; Hackett v. 
Hackett, supra; Fox v. Gordon, supra. 

Injunction Against Taxation — Methods and Inequality of Valua- 
tion. — Bills were filed to declare void certain assessments made by the State 
Board of Equalization and Assessment, and to enjoin the collection of the 
same beyond certain sums tendered. The bills alleged that the board coerced 
by political consideration arbitrarily fixed certain assessed values and that 
such values were fraudulent. The bills further allege that the other prop- 
erty in the state was greatly undervalued, and that thus the rule of uniform- 
ity prescribed by the constitution of Nebraska was violated. Held (Mr. 
Justice Peckham and Mr. Justice McKenna dissenting), that the Federal 
court has no jurisdiction in equity unless (1) fraud or a clearly wrong prin- 
ciple of assessment is plainly shown; or (2) the inequality of valuation 
alleged is the result of a scheme or agreement among the taxing officers. 
Chicago, Burlington & Quincy Railway Co. v. Babcock; Union PaciHc Rail- 
way Co. v. Fink (1907), 27 Sup. Ct. Rep. 326. 
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It has been held, and the court in the principal case took the view, that 
the State Board of Equalization is not a purely ministerial body, but was 
created to exercise its judgment and its knowledge; that unless fraud is 
clearly shown, its methods of valuation cannot be looked into by the court 
of equity ; especially is this so as regards the extraordinary jurisdiction of the 
Federal courts. State Railroad Tax Cases (1875), 92 U. S. 575, 23 L. Ed. 
663; State ex rel Bee Bldg. Co. v. Savage (1902), 65 Neb. 714, 768, 769, 91 
N. W. Rep. 716; In re Cruger (1881), 84 N. Y. 619, 621 ; San lose Gas Co. 
v. January (1881), 57 Cal. 614, 616. It would seem that this line of holding 
is in accord with the object of the Board of Equalization; since, as is stated 
in the Nebraska case above cited, the board is clothed with quasi-judicial 
powers and its control is legislative and not judicial. It is only when it 
exceeds its jurisdiction by using methods fundamentally wrong or induced 
by fraud, that the court of equity will interfere. The Supreme Court in the 
principal case also held that equity has no jurisdiction on the ground of 
comparative overvaluation unless some scheme or agreement among the 
members of the Board of Equalization could be shown. This seems to be 
the general rule. Coulter v. L. & N. R. R. Co. (1905), 196 U. S. 599; Wood- 
man v. Ely (1880), 2 Fed. Rep. 839; Merrill v. Humphrey (1871), 24 Mich. 
170; Lackman v. Zumstein (1889), 10 Ohio Dec. 518. Some courts hold, 
however, that if the error is gross and arbitrary, even though no scheme is 
shown, equity may grant relief. Kemble v. Titusville (1890), 135 Pa. St. 
141 ; C. B. & Q. R. R. Co. v. Bd. of Com. (1895), 54 Kas. 781. 

Insurance — Cancellation of Policy — Tender of Unearned Premiums. 
— The question here discussed and answered is whether or not, under the 
standard New York policy of fire insurance, it is necessary for the insurer to 
return the premium upon its cancellation of the policy in accordance with 
the provisions therein. The provision for cancellation is as follows: "This 
policy shall be cancelled at any time at the request of the insured; or by the 
company by giving five days notice of such cancellation. If this policy shall 
be cancelled as hereinbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be returned on the sur- 
render, of this policy or last renewal, the company retaining the customary 
short rate; except that when this policy is cancelled by this company by 
giving notice it shall retain only the pro rata premium." Held, that under 
this provision a tender of the unearned premium was not necessary to a valid 
cancellation. Davidson v. German Insurance Co. of Freeport, Illinois (1907), 
— N. J. — , 65 Atl. Rep. 996. 

The trial court followed the case of Tisdell v. New Hampshire Fire Insur- 
ance Co., 155 N. Y. 167, 49 N. E. 664, but the Appellate Court here refuses to 
follow the doctrines there laid down. The interpretation of this clause by 
the court in the case under discussion is that the provision cited is a balanced 
one, and that no more shall be required of the insurer than of the insured. 
The provision requires the return of the policy when the insured cancels it, 
and then the unearned premium minus the short rate is returned. The 
court here insists that the interpretation also should be that, in case the 



